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Taxation of cross-border transactions in services
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Cross-border investment plays a key
role in the global economy and is
particularly important for developing
economies such as Uganda. The fol-
lowing diagram shows some of the
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In this example, Company A operates a business in Ugan-

da in agro-processing and food production. Company B

1s based in the Netherlands and provides the following

services to Company A:

e Loan financing for the expansion of Company A's
processing plant in Jinja. Interest on the loan is
charged and paid at six-monthly intervals.

e Accounting, tax, legal, HR and information technolo-
gy (1T') advice and support are provided by a shared
service centre located near Amsterdam and invoiced
monthly.

e Patented technology in relation to the food produc-
tion process (intellectual property — IP') is owned by
Company B and provided under licence to Company
A. Royalties are paid annually by Company A.

Companies A and B are part of a multinational group
headqguartered in Germany, where the direct parent entity
of Company A is located. Similar flows of services and
payments may be found in other businesses, for example
financial the energy industry, fast-moving
consumer goods, etc..

services,

2. Income tax aspects

are widely defined and would include the various
services provided by Company B): and

e Royalties.

Any dividends paid by Company A to its parent in Germa-
ny would also be subject to WHT.

The rate of withholding for most categories of payment is
15%. WHT deducted should be paid to the Uganda Rev-
enue Authority (URA) within 15 days of the end of the
month in which the payment was made. It is also im-
portant to remember the requirement to report to the URA
agreements with a non-resident for the provision of ser-
vices under section 121 of the Income Tax Act.

Most tax jurisdictions (though not all) provide relief for for-
eign WHT deducted from income of residents. This may
be via exemption of that income from domestic tax, or via
the provision of a tax credit (which reduces the domestic
tax due on that income by the amount of foreign WHT).

A non-resident service provider may be present in Ugan-
da for some period in order to provide the services. This
can create a requirement to register for tax in Uganda as a
branch.

The key issue to focus on in the case of income tax is
whether payments made by Company A to Company
B should be subject to the deduction of income tax at
source, normally referred to as withholding tax (WHT).
The Income Tax Act provides that payments to non-resi-
dents which constitute Ugandan source income should be
subject to WHT and a comprehensive definition of Ugan-
dan source income is provided at Section 79. This includes
payments in respect of the following which are relevant for
Company A:

e Interest onloans;

e Management charges and fees for services (which
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3. Double tax treaties

The taxation of non-residents (both corporates and indi-
viduals) may be different if the jurisdiction where they are
tax resident has a tax treaty with Uganda that provides for
exemption from WHT or a reduction in the rate applica-
ble. Currently Uganda has the 9 tax treaties in force which
specify the maximum rates of WHT applicable to various
categories of income. It should be noted that the Nether-
lands and Zambia treaties exempt business income such
as management charges and fees from the application of
WHT.

Technical/
Management/Professional fees

10%

10%
10% 10%
10% 10%
10% Not explicitly provided for.
10% 10%
10% 10%
15% 15%
Exempt Exempt



4. Value Added Tax ('VAT') aspects

VAT may also apply to services which are provided by a
non-resident where they are deemed to be supplied in
Uganda under the ‘place of supply’ rules in the VAT Act.
Where the non-resident isn't VAT registered in Uganda the
business importing the service should account for the out-

put VAT on the services itself by including it in the VAT
return for the relevant month. This is referred to as reverse
charge’ VAT and it is a standard approach in VAT systems
globally. In most jurisdictions the importer of the services
is entitled to a credit for the reverse charge VAT, though this
may be restricted in the case of a business which makes
supplies of goods or services which are exempt from VAT,
such as a bank.

Reverse charge VAT

of input VAT)

Uganda

VAT $18

URA

For most business in Uganda, reverse charge VAT is not recoverable (unlike other types

Payments $100

Legal and IT
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Metherlands

Uganda's VAT rules only permit a credit for reverse charge
VAT In the case of businesses involved in specific busi-
nesses such as petroleum exploration and production,

so for most businesses it must be paid to the Uganda
Revenue Authority and is simply a cost.

For a more detailed discussion of reverse charge VAT,
readers may refer to our article here http://cristaladvo-
cates.com/?mdocs-file=22041

9. [ther issues to consider

transfer pricing rules are obliged to maintain documenta-
tion demonstrating the basis for pricing intra-group trans-
actions.

In the case of loan financing, a Ugandan taxpayer also
needs to consider the restriction in section 25 of the In-
come Tax Act which limits interest deductions to 30% of
earnings before interest, tax, depreciation and amortiza-
tion (EBITDA) in the case of a company which is part of
a group.

A Ugandan subsidiary of a multinational group s likely to
have some non-resident directors. It is important to re-
member that such fees fall within the definition of Ugan-
dan source income and tax should be deducted at source.

Transactions with non-residents which are related parties
(eg members of a multinational group of companies) are
subject to Uganda’s transfer pricing rules. Where the price
charged is not equivalent to that which would apply to a
similar transaction between unrelated parties operating at
arm'’s length, the URA has the power to adjust the tax lia-
bilities of the Ugandan party for both income tax and VAT
purposes. Taxpayers which are within the scope of the

6. Summary

Ugandan companies which enter into transactions with
non-residents must take care to ensure they comply with
the relevant tax provisions as this is a key are of focus for
the URA.

Coming back to the example outlined in the introduc-
tion to this article, the following tax issues will need to be
addressed:

e Tax deductions for interest may be restricted, if they
exceed 30% of EBITDA.
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Payments to the shared service centre in the Neth-
erlands are subject to 15% WHT under domestic law,
though this may be reduced to zero under the Ugan-
da-Netherlands double tax treaty. Reverse charge
VAT at 18% should be accounted for by Company A
on the payments and this will not be creditable input
VAT.

Royalties paid to Company B will be subject to WHT
though the rate may be reduced from 15% to 10%

under the treaty. Reverse charge VAT will also apply
as in the case of the service charges.

Dividends payable to Company As parent in Germa-
ny will be subject to 15% WHT. No rate reduction

1s possible as there is no double tax treaty between
Uganda and Germany. Dividends are not subject to
VAT.

Company A should apply WHT to fees payable to any
non-resident directors.

Cristal Advocates accepts no responsibility for any loss occasioned to any person acting or refraining from acting as a result of
material contained in this publication. Further advice should be taken before relying on the contents of this publication.
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