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benefits to their home country schemes when 
expatriates are emigrating from Uganda is 
currently not possible though there are efforts 
amongst East African Community countries to 
effect this. It would also be fair given that 
secondments are usually short term that 
expatriates unlock their entire contribution to the 

Fund at emigration regardless of the number of 
years they have contributed to the NSSF. At the 
moment, expatriates can only claim 5% benefit 
representing their own contribution to the Fund 
unless they have been members to the Fund for 4 or 
more years in which case they would also be 
entitled to the employers 10% contribution.   

Cristal Advocates accepts no responsibility for any loss occasioned to any person acting or refraining 
from acting as a result of material contained in this publication. Further advice should be taken before 
relying on the contents of this publication.
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In a decision that has divided opinion amongst tax 
practitioners but also unnerved the banking 
fraternity, Uganda’s Tax Appeals Tribunal (“Tri-
bunal”) has ruled that sales proceeds on the 
disposal of mortgaged property to recover 
outstanding loans from borrowers are subject to 
withholding tax (“WHT”) at the rate of 6%.

As a result of the Tribunal’s decision in the matter 
of Luwaluwa Investments Limited versus Uganda 
Revenue Authority (“URA”) Application No.39 of 
2021, we see the URA going forward seeking to 
test more provisions of the law that have for long 
been perceived as ambiguous to facilitate tax 
collection. URA has in the recent past pulled off 
unlikely victories in the Tribunal on principles of 
law considered as vague by tax practitioners 
where the odds appeared overwhelmingly stacked 
against it.

2. The contention

Equity Bank sold property to the Applicant in the 
foregoing case to recover sums owed to it by a 
customer. This property had previously been 
mortgaged to the Bank by a customer who subse-
quently defaulted on the debt repayment.

URA faulted the Applicant for not withholding tax 
at the rate of 6% on remitting payment to the 
Bank for the purchase of the mortgaged property 
and upon which a tax assessment was issued. 
URA premised its assessment on the provisions of 
section 118(B) 2 of the Income Tax Act (“ITA”) 
that set out the obligation on the buyer to with-
hold tax on payments to a seller on the purchase 
of a business or business asset.

The Applicant objected to URA’s assessment 
contending that section 118(B)2 of the ITA 
conflicted with section 117(2) b of the same. 
Section 118 B (2) of the ITA deals with WHT on 
the purchase of a business or business asset while 
section 117(2) b deals with WHT on interest paid 
by a resident person to another person. It exempts 
WHT on the interest paid to Banks.

It was the Applicant’s argument that Equity Bank 
sold the mortgaged property to recover its 
outstanding loan balances inclusive of interest 

income. Therefore, the sale of property was for the 
recovery of interest. A resident person is exempt-
ed from withholding tax on interest that is paid to 
a Bank. The Applicant affirmed that the foregoing 
provision of the law implied that WHT ought not 
to have applied on the disposal of the mortgaged 
property as the Bank was recovering its interest 
income. 

3. Decision of the court

The majority members of the Tribunal were not 
persuaded that there was any ambiguity in the 
law. They did not find merit in the submission of 
the Applicant that sections 118(B)2 and 117(2)b of 
the ITA conflicted. 

The Tribunal ruled that in accordance with the 
tenor of section 118(B)(2) of the ITA, the Appli-
cant ought to have withheld tax on the payment 
for the purchase of property. It had been demon-
strated as the law set out that the Applicant was a 
resident person who purchased a business asset 
for which the obligation to withhold tax arose.    

4.  Commentary

The minority dissenting decision in this matter 
sustained the Applicant’s argument that there 
were indeed two conflicting provisions in the ITA 
regarding whether withholding tax should have 
been applied on the payment for the purchase of 
this property. Siraj Ali took the view that where 
there is a conflict between two statutory provi-
sions of the law and the other specific, the Court 
would apply the specific provision of the law in 
this case the provisions of the law under section 
117(2)b that deal with the taxation of Bank’s inter-
est income.

The decision of the majority members of the 
Tribunal, notwithstanding, we find the dissenting 
one more persuasive. Section 62 of the ITA 
provides that where a previously deducted 
expenditure, loss or bad debt is recovered by a 
taxpayer, such amount takes on the character of 
the income to which the deduction is related.

According to the Financial Institutions (Credit 
Classification and Provisioning) Regulations, 
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2005, Banks are required to maintain specific 
provisions for all non-performing credit facilities 
which even for tax purposes are deductible. By 
the time a mortgage is foreclosed, the underlying 
credit facilities have been underperforming for a 
while with specific provisions already taken into 
account by the Banks hitting their profitability. 

The proceeds from the foreclosure are merely a 
recoupment of interest income that ought to have 
been paid in the first place. Under section 117(2) 
of the ITA, interest income paid to Banks should 
not be subject to withholding tax. 
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Dickens leads the  oil and gas practice at the firm. Though his core practice is in 
oil and gas, he also has experience in local and international arbitration, mergers 
and acquisitions, private equity, energy, project development and finance, 
infrastructure, construction and real estate law.  

Prior to joining Cristal Advocates, Dickens worked as the Company Secretary 
of the Uganda Refinery Holding Company Limited (URHC), a company that 
represents government’s interests in the refinery project as well as managing the 
petro based industrial park. 

Dickens also served as the Company Secretary of the Uganda National Oil 
Company (UNOC), a company that represents the government’s commercial 
interests in Uganda’s oil and gas sector from its inception until September 2016.

Dickens was also instrumental in UNOC’s formation and its initial period of 
operation where he also served as its Head of Contracts, Negotiations and 
Advisory until May 2018.  

Prior to joining UNOC, Dickens was Legal Counsel at the Petroleum Directorate 
of the Ministry of Energy and Mineral Development (MEMD) for a period of 5 
years where he was tasked with the evaluation of oil and gas and infrastructure 
transactions, negotiation of Production Sharing Contracts, Memorandas 
of Understanding (MOU’s), host government agreements and joint venture 
agreements. He was also part of the team that put together the upstream and 
midstream petroleum laws and the associated regulations.   

Education
Master of Laws - Petroleum Law and Policy - Merit - University of Dundee, 
UK
Post Graduate Diploma in Legal Practice - Law Development Center, 
Uganda
Bachelor of Laws Degree - Makerere University,  Uganda 
Certified Project Control Specialist Training (EPC) – IFP France

Professional bodies
Association of International Petroleum Negotiators - AIPN
East Africa Law Society
Uganda Law Society

Experience statement
Dickens’ professional experience includes executive level management, strategic 
program management, complex financial structuring experience, training/
employee development, resource and budget forecasting, organizational 
development and employee relations. Particularly in the oil and gas sector, he 
has been instrumental and accomplished the following below.
»  Facilitating at several oil & gas workshops and conferences
»  Participated in developing Uganda National Oil Company’s strategic plan 
 while a company secretary of Uganda National Oil Company and its 
 subsidiaries
»  Participated in the negotiations for the backing-in of the Uganda National 
 Company Ltd into the existing Joint Operating Agreement between  
 Total E&P, CNOOC and Tullow Oil
»  Led the Uganda National Oil Company (UNOC) team that negotiated the 
 Tanzanian Host Government Agreement for the East African Crude Oil 
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