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1  Introduction

Uganda has entered into several international treaties 
(“DTAs”), including one with the Netherlands. DTAs 
are aimed at preventing double taxation and evasion 
and cover various income streams, including 
dividends, interest, royalties, capital gains, and 
professional or technical fees for services like 
consulting, engineering, or legal work. They clearly 
outline which state party to the DTA is allocated the 
right of taxation of the respective income.

Compared to its other tax treaties, the DTA with the 
Netherlands lacks an article on professional or 
technical fees. This omission raises questions as to 
whether Uganda can demand for withholding tax 
(“WHT”) on payments for such services to non-resident 
persons covered by the DTA. This article examines this 
issue.

2. The contention

The treatment of professional or technical fees in cases 
where a tax treaty does not explicitly address them has 
been a topic of dispute in various jurisdictions.

In such situations, tax authorities and courts have often 
turned to the DTA articles or provisions covering 
business income and other income to determine the 
appropriate taxation of professional or technical fees. 
These articles are examined to establish whether the 
services provided fall within the scope of a business 
activity or if they qualify as other income not 
specifically covered by the treaty.

3. Business income article

Under the Uganda-Netherlands DTA, article 7 
specifically addresses the taxation of business profits. 
This article establishes the guidelines and principles for 
determining taxable business income and the 
allocation of taxing rights between the two countries. 
This article provides that the profits of an enterprise of 
a Contracting State are only taxable in that State unless 
the enterprise carries on business in the other 
Contracting State through a Permanent Establishment 
(“PE”) situated therein. 

To determine whether a non-resident person has a PE 
in Uganda, a careful examination of their activities is 
required. Mere presence of an agent or dependent 
agent in Uganda may not create a PE for the 
non-resident person. However, if the agent has the 

authority to enter into contracts on behalf of the 
non-resident person or routinely plays a significant role 
in concluding contracts that are regularly finalized 
without substantial modifications by the non-resident 
person, then the agent's activities may give rise to a PE 
for the non-resident person.

With regard to matters involving professional or 
technical fees, different courts have adopted various 
interpretations of Article 7. Some courts have taken a 
narrower approach, considering the provision 
applicable only to income directly connected to the 
business activities of the enterprise. On the other hand, 
certain courts have taken a broader perspective, 
treating income from professional or technical services 
as business income if those services form an integral 
part of the enterprise's overall business activities.

It is crucial to consider the specific provisions of the 
Uganda-Netherlands DTA and any applicable case law 
to determine the precise application and interpretation 
of Article 7 in relation to professional or technical fees 
in a given context.

4. Other income article

Article 21 of the Uganda-Netherlands DTA serves as a 
catch-all provision applicable to income not specifically 
addressed in the other articles of the treaty. This 
provision allows a contracting state to levy taxes on 
income that would otherwise remain untaxed under the 
treaty.

The interpretation of Article 21 in other DTAs 
enumerated as Article 22 has been a contentious matter 
in numerous tax cases. Tax authorities often argue that 
professional or technical fees, not explicitly covered by 
other articles of the DTA, should fall within the scope of 
Article 22. Conversely, taxpayers assert that such fees 
are excluded from Article 22 because they are 
specifically addressed under Article 7 covering business 
income.

5. The applicable tax position

Based on our examination of the Uganda-Netherlands 
(“DTA”) and relevant case law, it is our opinion that 
Uganda does not have basis under the law to impose 
WHT on professional or technical fees disbursed to a 
non-resident enterprise in the Netherlands.

Before its modification in 2000, the Organization for 
Economic Co-operation and Development ("OECD") 

Model Tax Convention included a specific provision, 
Article 14, addressing the taxation of management or 
professional services. The deletion of this article 14 
from the convention meant that professional services 
would only be subject to taxation under Article 7.

The decision of the High Court of India in Bangkok 
Glass Industry Co. Ltd v Assistant Commissioner of 
Income Tax [2013] 215 Taxman 116 (Mad) supports the 
view that professional services and similar services are 
taxable under Article 7 of the OECD Model Tax 
Convention as business profits.

As expressed in this article, it our view that professional 
or technical fees fall within the scope of Article 7 of the 
Uganda-Netherlands DTA and should not be classified 
as income under Article 21, which is a residual 
provision intended for incomes not specifically 
addressed in other articles of the DTA. Based on this 

interpretation, we contend that professional fees paid 
to non-resident entities based in the Netherlands 
should not be subject to WHT in Uganda.

6. Conclusion

Although this matter has not yet been disputed in 
Uganda, it has been a subject of contention in 
neighboring states, particularly Kenya. In those 
jurisdictions, it has been established that domestic 
WHT does not apply in cases where a DTA does not 
explicitly address the taxation of technical or 
professional fees. Based on this precedent, it can be 
concluded that in the absence of specific provisions 
within the Uganda-Netherlands DTA regarding the 
taxation of professional or technical fees, domestic 
WHT should not apply in Uganda to payments made to 
non-resident entities based in the Netherlands.
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benefits to their home country schemes when 
expatriates are emigrating from Uganda is 
currently not possible though there are efforts 
amongst East African Community countries to 
effect this. It would also be fair given that 
secondments are usually short term that 
expatriates unlock their entire contribution to the 

Fund at emigration regardless of the number of 
years they have contributed to the NSSF. At the 
moment, expatriates can only claim 5% benefit 
representing their own contribution to the Fund 
unless they have been members to the Fund for 4 or 
more years in which case they would also be 
entitled to the employers 10% contribution.   

Cristal Advocates accepts no responsibility for any loss occasioned to any person acting or refraining 
from acting as a result of material contained in this publication. Further advice should be taken before 
relying on the contents of this publication.
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Dickens leads the  oil and gas practice at the firm. Though his core practice is in 
oil and gas, he also has experience in local and international arbitration, mergers 
and acquisitions, private equity, energy, project development and finance, 
infrastructure, construction and real estate law.  

Prior to joining Cristal Advocates, Dickens worked as the Company Secretary 
of the Uganda Refinery Holding Company Limited (URHC), a company that 
represents government’s interests in the refinery project as well as managing the 
petro based industrial park. 

Dickens also served as the Company Secretary of the Uganda National Oil 
Company (UNOC), a company that represents the government’s commercial 
interests in Uganda’s oil and gas sector from its inception until September 2016.

Dickens was also instrumental in UNOC’s formation and its initial period of 
operation where he also served as its Head of Contracts, Negotiations and 
Advisory until May 2018.  

Prior to joining UNOC, Dickens was Legal Counsel at the Petroleum Directorate 
of the Ministry of Energy and Mineral Development (MEMD) for a period of 5 
years where he was tasked with the evaluation of oil and gas and infrastructure 
transactions, negotiation of Production Sharing Contracts, Memorandas 
of Understanding (MOU’s), host government agreements and joint venture 
agreements. He was also part of the team that put together the upstream and 
midstream petroleum laws and the associated regulations.   

Education
Master of Laws - Petroleum Law and Policy - Merit - University of Dundee, 
UK
Post Graduate Diploma in Legal Practice - Law Development Center, 
Uganda
Bachelor of Laws Degree - Makerere University,  Uganda 
Certified Project Control Specialist Training (EPC) – IFP France

Professional bodies
Association of International Petroleum Negotiators - AIPN
East Africa Law Society
Uganda Law Society

Experience statement
Dickens’ professional experience includes executive level management, strategic 
program management, complex financial structuring experience, training/
employee development, resource and budget forecasting, organizational 
development and employee relations. Particularly in the oil and gas sector, he 
has been instrumental and accomplished the following below.
»  Facilitating at several oil & gas workshops and conferences
»  Participated in developing Uganda National Oil Company’s strategic plan 
 while a company secretary of Uganda National Oil Company and its 
 subsidiaries
»  Participated in the negotiations for the backing-in of the Uganda National 
 Company Ltd into the existing Joint Operating Agreement between  
 Total E&P, CNOOC and Tullow Oil
»  Led the Uganda National Oil Company (UNOC) team that negotiated the 
 Tanzanian Host Government Agreement for the East African Crude Oil 

9 Training facilitators

Dickens Asiimwe Katta
dasiimwe@cristaladvocates.com
+256 772 370 021 

Countdown to the Final Investment Decision
Tracking Uganda’s oil and gas journey

Contact us Cristal Advocates
32 Lumumba Avenue
4th Floor, Padre Pio House
Lumumba Avenue

P.O. Box 1769 Kampala, Uganda 
Tel:  +256 (414) 671 274
Email; admin@cristaladvocates.com
www.cristaladvocates.com 

■   Energy & Infrastructure   ■   Tax    

■   Business support    ■   Company Secretarial & Trustee Services  

■   Employment    ■   Public Law & Policy Advocacy

■   Banking & Finance    ■   Dispute Resolution   

■   School of Professional Excellence  ■   Corporate and Commercial

benefits to their home country schemes when 
expatriates are emigrating from Uganda is 
currently not possible though there are efforts 
amongst East African Community countries to 
effect this. It would also be fair given that 
secondments are usually short term that 
expatriates unlock their entire contribution to the 

Fund at emigration regardless of the number of 
years they have contributed to the NSSF. At the 
moment, expatriates can only claim 5% benefit 
representing their own contribution to the Fund 
unless they have been members to the Fund for 4 or 
more years in which case they would also be 
entitled to the employers 10% contribution.   

Cristal Advocates accepts no responsibility for any loss occasioned to any person acting or refraining 
from acting as a result of material contained in this publication. Further advice should be taken before 
relying on the contents of this publication.

Managing Social Security Compliance for Expatriates in Uganda
The Oil and Gas Sector Issues 

Cristal Advocates Knowledge Series4


